AHOTANIA

Byxmoaposa B.B. He3akoHHa ekciuiyatamiss JIOAUHU. NUTAHHS
kBaigikanii Ta komnaparuBicTuku. — KpamidikaiiiiHa HaykoBa Mpaiis Ha IIpaBax
PYKOIIUCY.

Hucepramis Ha 3m00yTTs cTymeHs qokTopa (imocodii 3 ramy3i 3HaHb 08
«IIpaBo» 3a crnemianpHicTIO 081 «[IpaBo». XepcoHChKU Aep)KaBHUM YHIBEPCHUTET,
[Bano-®pankiBcrk, 2025.

Y  numcepTamiiHOMy JIOCTIKEHHI TIPOBEJACHO KOMIUIEKCHHH 1CTOPUKO-
MPaBOBUM OIJIAJl CTAHOBJEHHS KPUMIHAIBHO-TIPABOBOI 3a00pPOHU EKCILTyaTallii
JIOIMHU B €BPONEHCHKOMY IMPAaBOBOMY IMPOCTOP1 Ta BU3HAYEHO ii Oe3mocepenHii
BIUIMB Ha (QOpMyBaHHA 3MICTYy KPUMIHAJBLHOTO 3aKOHOJIABCTBA Y KpaiHHU.
OOrpyHTOBaHO, IO MOJOXEHHS YMHHOrO KpHMIHaNIbHOrO KOJEKCY YKpaiHM €
MOX1IHUMH HE JIMIIIE B1J] YCTAICHUX MI>KHAPOJAHUX CTAaHJAPTIB Y cepi mpaB JOIUHH,
a ¥ BiJ IITMOMHHUX T'YMaHICTUYHMX 3aca]i KOHTUHEHTAJIbHOI MPaBOBOI TPaAMIIii, sKa
IHCTUTYIIIOHAJII3yBaJIacsl y MOCTBOEHH1M €BpOITl BHACTIAOK peaKiii Ha MaCOB1 3IOUMHHU
TOTAJITAPHUX PEKUMIB, CHUCTEMHE IOHEBOJICHHS JIIOJIeH, MPUMYCOBY Mpalo Ta
TeHOITU/I.

JloBeneHo, 1o cy4acHe KpUMiHalbHE 3aKOHO/IaBCTBO Y KpaiHU He 3a0e3redye
HAJIC)KHOTO TIPABOBOIO OXOIUICHHS HOBITHIX (OpM eKCIUTyaTalii JIOAUHHU, SKI
BUHUKAIOTh B YMOBaX MIKHApPOJAHOTO 30pONHOI0 KOH(MIIIKTY, Y CUTYyallIIX MPaBOBOTO
BaKyyMy Ha THMYaCOBO OKYIIOBAHHMX TEPUTOPISX, & TAKOXK y 3B’SI3KY 3 MaCIITAOHUMHU
JETIOPTAIlIIMU Ta CUCTEMHOIO 130JIAIIIEI0 MBUILHOTO HaceleHHs. BeTaHoBieHO, 1110
YUHHI KPUMIHAJIBHO-TIPABOBI KOHCTPYKIIi1 3/1€01IbIIOT0 BIATBOPIOIOTH YHIBEpCANIbHI
MoOJieNl, fKi HE BpPaxoBYIOTh OCOOJIMBOCTI T1OPUAHOTO HACHIIBCTBA, CTPYKTYPHOI
BPa3JIMBOCTI )KEPTB Ta HOBITHIX CIIOCO01B MOCATAHHSA Ha JIIOACHKY T'1IHICTh Y KOHTEKCTI
CydacHUX 30pOMHUX KOHQJIIKTIB.

VY Mexax IucepTaliifHOTO JOCHIIPKEHHS BIEpLIE 3allpOIIOHOBAHO MOJEIH
BiIMEXYBaHHS «3aKOHHOI» Ta «HE3aKOHHOT» eKCIUTyaTaIlii B KpUMiHaJIbHO-TIPABOBOMY
muckypei.  ChopMynbOBaHO HOBE TIyMAau€HHS MOHSATh «YCBIIOMJIEHA 3TOfa»,

«1H(OPMOBAHA 3roJ]a» Ta «JI00POBUIbHA 3roJa» y IIIONIMHI KPUMIHAJIILHOTO TMpaBa 3
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ypaxyBaHHSAM CTaHAAPTIB €BPONENCHKOro Cy 1y 3 MpaB JIOUHH, aKT1B MI>KHAPOTHOTO
TYMaHITapHOTO TIpaBa Ta PEKOMEHJAIii cremiaaizoBaHuX MexaHi3miB Opranizarii
O6’ennanux Hamiit. /loBeneno, mo ¢gopmaiibHa 3rojila 0COOM Ha BUMHEHHS JiH, SK1
MalOTh O3HAaKH EKCIUTyaTallli, He MOKE€ BH3HABAaTHUCS IOPUAMYHO PEJICBAHTHUM Y
BUIAJKaX CHCTEMHOT0 THCKY, COIIaIbHO-€KOHOMIYHOI ypa3IuBOCTI a00 nepeOyBaHHs
I11]T KOHTPOJIEM CTOPiH, sIKl OepyTh y4acTh y BEJCHHI 30pOMHOT0 KOH(DIIIKTY.

Bnepmie B ykpaiHChKiM opuaMuHIA Hayli cQOpMYIbOBAHO TOHSTTS
«K10epeKCIUTyaTarlis JJIOAUHNI» SIK OKpeMOi (OpMH KPUMIHAJIBHO KapaHOTO JISTHHS, 1110
peami3yeTbcsi 3 BUKOPUCTAaHHSAM 1H(POPMALIIHO-KOMYHIKAI[IHHUX TEXHOJOTIH,
BKJIFOUHO 3 TEXHOJOTISIMU IITYYHOTO 1HTEJEKTY, Ta CIPsIMOBAHE Ha MOHEBOJICHHS
0c0o0M, BCTAHOBJIEHHS HAJl HEIO KOHTPOJIIO, IPUHUKEHHS ii T1HOCTI 200 BTSTHEHHS B
JUSATBHICT, BUTIAHY I TpaBonopyiiHuka. OOrpyHTOBaHO, IO B YMOBax
udpoBi3allii ColiaIbHOTO IPOCTOPY, 3POCTAHHS BIUIUBY aITOPUTMI30BAHUX CUCTEM 1
m1aTopM Ha MOBEIHKY OCOOH, KJITACHYHI HOPMU KPUMIHAJIBHOTO IIPaBa BUSBJISIOTHCS
HEJOCTATHIMU J1J1s1 €(DeKTUBHOTO pearyBaHHs Ha HOBITHI (POPMU eKCIUTyaTarii.

[IpoBeaenuit ananiz yuHHOTO KpHMiHAIBHOTO KOJEKCY YKpaiHU 3acCBiIYUB
BIJICYTHICTh HAJIEXKHOI HOPMATHBHOI KOHCTPYKIi, IO JO3BOJIsUIa O KPUMIHAJIBHO-
MIPaBOBUMH 3aC00aMU IPOTUIISATH SIBUITY KiOepekciutyaraiii. HasBH1 HopMH, 30Kpema
crartst 149 «Toprins moapmu» Ta ctatts 154 «IIpumynnyBaHHS 10 BCTYIy B
CTaTEeBHI 3B'A30K», OXOIUTIOIOTH JIMIIE YACTHHY MOXKIIMBHUX IMPOSABIB eKCILTyaTarii y
GIBUYHOMY 4YM  TMICHXOCOIIAJIbHOMY BHMIpax, HE BpPaxOBYIOYH CHEHU(IKHA
BIPTYyaJIbHOT'O CEPEJIOBUIIA, OTIOCEPEAKOBAHOTO MU(PPOBUMH TeXHOJorisMu. Ha i
M1JICTaB1 B AUCEPTAIlli 3alIPONOHOBAHO BUAUICHHS K10epeKCIuTyaTallii sk CaMOCTIHHOTO
CKJIaZly KPUMIHAJIBHOTO TPABOTOPYIIECHHS, 10 BUMAarae KpuUMiHATi3aIli B Mexax
Oco0MBOi YaCTMHU KPUMIHAJIBHOTO KOACKCY Y KpaiHu.

Brnepiie po3po6isieHo IiIiCHY THIOJOTiI0 KiOepeKcIuTyaTalii 3a HU3KOIO
3MICTOBHHMX KPHUTEpiiB, TakuxX sK. 1) MeTa BIUIMBY (€KOHOMIYHA BHMT0ja, KOHTPOJIb,
pernyTalliifHe 3HUIICHHS, MPUMYC J0 TICBHOI MOBEIIHKH); 2) XapakTep KOHTPOJIIIO
(Ge3nepepBHE CHOCTEPEKEHHS, BTPYYaHHS y IU(PPOBY iJACHTUYHICTH, OJIOKYBaHHS

pecypciB); 3) mudpoBe cepeaoBHILe BILIMBY (ComiaibHi Mepexi, matGopmu 0OMiHy
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NOBIIOMJICHHSIMH, TE€HEpaTOpu TIMOOKUX (eiKiB, IITYYHHH IHTEIEKT, XMapHi
cxoBuina Tompo). Jlana kmacudikamis T03BOJSIE HE JUIIEC CTPYKTYPYBaTH SIBUIIEC
kibepekcrulyartallii, a i chopMyBaTd OCHOBY JUIsl JOKTPUHAIBHOTO OCMMCIICHHS
KBaJTi(piKAIIHHIX O3HAK BiJMOBIIHOTO CKJIaJy KPUMIHAIBHOTO MPAaBOMOPYIICHHS.

Oco0nuBy yBary mpHUAUICHO BHU3HAYCHHIO MEX KiOepeKciutyaTamii y
BIIHOIIICHH] 70 CYMDKHHUX CKJIaJIB KpPUMIHAJIBLHUX IPABOMOPYIICHb, TaKUX SK
MOPYIIEHHST HEJOTOPKAHHOCTI TMPUBATHOTO KUTTS, BTPYYaHHI B OCOOHUCTY
CIEKTPOHHY 1H(hOpMaIlito, TOPYIICHHS KOH(IACHIIIMHOCTI JUCTYBaHHS, BTATHEHHS Y
3JIOYMHHY AlSUIBHICT TOIO. [IpoBeeHe BiIMEKyBaHHS IPYHTYETHCSI HA BU3HAYCHHI
caMOCTIMHOTo 00’€KTa mocsiraHHs — HU(PPOBOi aBTOHOMII 0COOH, 110 MOETHYETHCS 3
BIJIMBOM Ha 11 BOJIIO B YMOBax CTPYKTYPHOI HEPIBHOCTI ab0 1udpoBoi ypa3aIuBOCTI.
3anponoHOBAaHO  BBaKaTH  KBaNI(IKYIOUMMH  O3HAKaMHM  KiOEpeKCIUTyaTallli:
BUKOPUCTAHHA  1H(QOpPMAlIMHO-KOMYHIKAIIMHUX  TEXHOJIOTIM  SK  TOJOBHOTO
IHCTPYMEHTY BIUIMBY; CIPSAMOBAHICTh A1STHHS HA MOHEBOJIEHHS 0cOOM a00 BTpyYaHHS
y ii mudpoBy cBOOOIY; HAsBHICTH E€KOHOMIYHOI, pemyTaliiHOoi abo CeKCyaJbHOI
BUTOJIM TIPABOTIOPYIIIHMKA, a TaKOX 3JIOBKUBAHHS BPa3JUBUM CTaHOM KEPTBH,
BKJIIOYAO4YM ii  [UGPOBY HEJOCBIIUEHICTh, 3aJICKHICTh a00 TMCHUXOJOTIUHY
HECTaOUTbHICTb.

VYka3aHa aBTOpChbKa TIpaBOBa MOJAEIb Iependadyae BHECEHHS [0
KpuMinanbHOro kogekcy Ykpainu okpemoi crarti «Kibepekcrtyaranis JH0IUHI», B
SKIA 3a3HAYAETHCS, 110 KPUMIHAIBLHO KapaHUMU € JIi1, BYNHEHI 3 METOIO eKCILTyaTallli
ocoOu B 1U(PPOBOMY CEpPEAOBUII IUISIXOM IIaHTAXy, MaHINYJALiN, MOIIUPEHHS
KOMIIPOMETYI0UOi 1H(OopMalii, BTpyyaHHs B 0COOUCTE LU(PPOBE KUTTSA, CTBOPECHHS
TICUXOJIOT1YHO1 3aJIe)KHOCTI a00 1HIIMX JiH, sIKi CIPSMOBaHI Ha OTPUMAaHHS BUTOJIA YU
BCTAHOBJICHHS KOHTPOJIIO HaJl TTOBEAIHKOI ocoOu. Takuii miaxia BigoOpakae HOBITHI
BUKJIMKU ITU(GPOBOi €pu Ta BIJMOBITAE TCHJICHIISIM MIXKHAPOJHOTO TpaBa, 30KpemMa
Pexomenmariii CM/Rec(2019)1 Pamu €Bpomnu 11070 3amobiranHs Ta O00poThOU 3
HAaCWJIbCTBOM Y IU(PpoBOMY cepeoBuilll, a Takox pe3osonisiMm OOH y cdepi 3axucty

IpaB JIOJMHU B YMOBax LudpoBizalii.
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Takoxx y Mexax IucepTauliiHOTO JOCTIKEHHS BIIEpIIEe 3alpONOHOBAHO
po3IIKpeHe TAyMadeHHs BUKOPUCTAHHS 0coOu y 30poitHOMY KOH(DIIKTI K Gopmu
eKCIUTyaTal[liHOTO BIUIMBY, W10 BHUXOJHWTh 3a MEX1 KIACHYHUX YSBJICHb PO
0e3MmocepeIHI0 y4acTh y OOMOBUX MisfX. 3alydeHHS MUBILILHUX 0Ci0, BKIIOYHO 3
JTITbMH, O BUKOHAHHS BOEHHOI, aJIMIHICTPaTUBHOI, 1HOOPMAIIIHOT YU JOMOMIKHOT
JISIIBHOCT1 y 30H1 30pOiHOTO KOH(JIIIKTY, HAaBITh 3@ BIJICYTHOCTI ()13UYHOTO IPUMYCY
YU MOTPO3, MA€ PO3TIISIIATUCS SIK KPUMIHAJIBHO KapaHe BUKOPHUCTAHHS ypas3lIUBOTO
CTaHy IMOTEPIJIOr0 Ta MOPYIICHHS Horo rigHocTi. Takuil migxia IpyHTYEThCS Ha
MOJIOKEHHAX MDKHAPOJHUX TPaBOBUX akTiB, 30kpema Pumcbkoro Craryty
MixxHapoaHoro kpuMiHaipHOTO cyay (cr. 8), XKeneBchkux kouBeHiiii 1949 poky,
®daxkynpratuBHOrO Mpotokoiy A0 KouBenuii Opranizanii O6’eqnanux Hariit mpo
npaBa JUTUHU WIIOJ0 YYacTl JITeHd y 30pOMHUX KOH(IIKTAaX, a TAaKOX PAKTUKH
€BponenchKOro cyay 3 Mpas JIFOJUHU 100 TIAyMaueHHs 3a00pOHH IPUMYCOBOI ITpalli,
KaTyBaHb, IPUHWKEHHS T1IHOCTI Ta BTPYYaHHS Yy AKUTTSA 0COOU B KOHTEKCTI 30pOITHOTO
MPOTUCTOSTHHSL.

OO6rpynToBaHo, 1Mo 4yuHHA pepakiis ctarti 438 KpuMiHAIBHOTO KOJEKCY
VYkpainu «IlopyiiieHHst 3aKOHIB 1 3BUYAiB BIMHU» HE OXOIUTIOE BCIX (DOPM MOBEIHKH,
10 32 CBOEI0 CYTTIO € HEY3TOJKEHHSM 3 HOpPMaMu MIKHApPOJHOIO T'yMaHITapHOTO
npaBa Ta OpaB JIOAMHU. 30KpPEMa, 3aJMINAIOTHCSA 11032 MEKaMU KpUMIHaJIbHOI
BIIMOBIJAIBLHOCTI JI11, TOB’s13aH1 3 €KCILTyaTallliiHOK MOOLTI3AIlI€I0 IUBUILHUX OC10 J10
JIOTICTUYHOTO OOCIYrOBYBaHHSI apMii OKyIaHTa, YyYacTIO Yy IPOIMaraHauCTChKUX
KaMIMaHisAX, TOUIMPEHH] 1ACOJOTIYHUX HapaTHUBIB, NPUMYCOBOMY BHKOHAHHI
aAMIHICTpaTUBHUX (YHKIIM abo o0OCIyroByBaHHI HE3aKOHHUX KBa31BOEHHUX
cTpykTyp. Taki aii He BIAMOBIAIOTH O3HAKAM BOEHHOTO 3JIOYMHY Yy BY3bKOMY
3HAYEHHI, MPOTE MOPYUIYIOTh OCHOBOMOJIOKHI NMPUHLMIKA TYMaHITAPHOTO 3aXUCTYy
0ci0 y 30poitHOMY KOH(ITIKTI.

om0 mMOCWIIEHOTO 3aXMCTy TMpaB JITe B YMOBaX BOEHHOIO CTaHy, y
JUcepTallii BIepiie 3anponoHOBAHO KPUMIHAIIIZAIIIO0 HOBOTO CKJIAAy 3JI0YMHY Yepes
yXBaJIEHHS CIELIaIbHOT HOPMH, 1110 nepeadayaTiMe KpUMIHAJIbHY BIIIOBIIAIBHICTh

3a BepOyBaHHS, MoOUTM3aIil0 ab0 BUKOPUCTAHHS JITeH, SAKI HE JIOCATIU
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I’ ITHAIUATUPIYHOTO BIKY, Y 30pOMHUX cuiiax abo Ajsl ydacTi B O0HOBUX JisIX. 3MICT
TaKOi HOPMHU Ma€ BKJIIOYATH [iSHHSA, IO TMOJSTalOTh y BTATHEHHI MAITeH [0
3abe3reueHHs (DYHKIIOHYBaHHS 30poWHMX (GOpMyBaHb IIUISIXOM JIOTICTHKH,
3a0e3MeUeHHS] MaTePIAIbHOTO pecypcy, 1HPOPMAIIHOT UM TICUXOJIOTTYHOT 00pOOKH,
MIPUMYCOBOTO CITPUSTHHS PO3MIIIICHHIO BIHChK, BUKOHAHHS OXOPOHHUX (YHKIIIH TOIIIO.
Ha ocHOBI 11bOr0 3ampONOHOBAHO aBTOPChKE BU3HAYEHHS MOHSTTS «BUKOPUCTAHHS
ocobu y 30poitHOMY KOH(IIIKTI» K CaMOCTIHHOI KpUMiHAJIBHO-TIPABOBOI KaTeropii,
10 HE 3BOJUTHCS /10 MOCOOHMIITBA, CHIBYYacTl YW CKJIAJly BOEHHOIO 3JIOUYMHY, a
OXOIUTIOE CUCTEMHY €KCIUTyaTalll0 COLIAIbHOI, MPaBOBOi ad0 (pi3MUHOI ypa3IMBOCTI
0co0M B yMOBax IpaBOBOT0 BaKyymMy a00 OKymnarfii.

VY Mexax JaHOro MiAXOJy BIEpIIE OKPECIECHO KOHTEKCTyalbHY MOJEIb
PO3MEKYBaHHS MK 3araJlbHOKpUMIHATBHUMU TPABOMOPYIIEHHSIMUA Ta BOECHHUMH
TissHHSIMH. BoHa IpyHTYeThCSl Ha aHami31 HU3KU (DaKTOPIB: HABHICTH MIKHAPOIHOTO
ad0 HEMDKHApOJHOTO 30pOMHOr0 KOH(MIIKTY, (AKTHYHUNA CTaTyc TEpUTOPIi
(oxymoBaHa, aHEKCOBaHA, TUMYACOBO HEIMIJKOHTPOJIbHA), CTPYKTypHA HEPIiBHICTh
CTOpIH, TPABOBUIN BaKyyM Ta crenu@dika mpuMyCcOBOT0 3aTy4eHHs OCi0 10 BOEHHUX
nporieciB. Taka MojeNb 103BOJIsI€ OIBIIT TOYHO 11€HTU(IKYBATH BIIMOBIAAIBHICTD 32
JISHHS, 10 X04a i He MaloTh O3HaK 0€3M0CePeTHFOT0 HACKIIbCTBA, MMPOTE MOPYIIYIOTh
byHIaMEeHTaIBHI TPUHITMIIA ITOBATH JI0 JIFOACHKOI I'IHOCTI Ta 3a00pOHU eKCIUTyaTallii
B YMOBaX KOHQIIKTY.

Taka mozmenb KpuMiHaIi3aIli BUKOPUCTAHHSI 0COOH, 30KpeMa JIITe BIKOM J10
I’ ITHAALSATH POKIB, Y 30pOiHOMY KOH(IIIKTI HE JIMIIE YCYBa€ ICHYIOU1 NPOTajlvuHU B
HalllOHAJIbHOMY 3aKOHOJIaBCTBI, ajie i 3a0e3neuye Horo aganTalliio 10 Mi>KHAPOIHUX
CTaHJAPTIB 3aXHUCTy MpaB JIIOJUHU B yMOBaxX 30pOHHOTO MPOTUCTOSIHHA.
3anponoHOBaHUM MiJIX1Ji Ma€ CTaTH OCHOBOK JUIsl CTBOPEHHS OKpPEMOi CTaTTi Y
KpuminanibHOMy KoOZeKCi YKpaiHM Ta BUKOPHUCTOBYBATHUCH Yy TIONAJBIIIOMY IS
kBamidikarlii MisiHb, 0 CTAHOBIATH MPUXOBaHY (GOPMY NPUMYCY 1 € HECYMICHUMH 3
TYMaHICTUYHUMHU MTPUHIIMITIAMHA MDKHAPOJIHOTO TIPaBa.

VY 3aBepmasibHOMY O34T AUCEPTAMIMHOTO AOCTIHKEHHS BIEpIIe 3A1HCHEHO

BCEOIYHMI KOMITAPATUBHUI aHANlI3 KPUMIHAJIBHOTO 3aKOHOJABCTBA Y KpaiHW,
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JlutoBcbkoi PecnyOmiku Ta PecmyOmiku [lonmbma y cdepi mpotumii excrutyatamii
TOAUHA.  JOCHIDKEHHSM  OXOIJICHO  KIIIOYOBI  3aKOHOJABYl  MOJCHI, IO
perIaMeHTyIOTh KPHUMIHAIBHY BIJAMOBIAAIBHICTG 3a Pi3HI (GOpPMH eKCIUTyaTarlii:
TPYJOBY, CEKCyalbHY, BOEHHY Ta IH(PPOBY — 3 aKIEHTOM Ha I1IECHTH(IKALIO
3MICTOBHHX BIJIMIHHOCTEH Y KOHCTPYKIISIX CKJIaly KPUMIHAJIBHOTO MPAaBOMOPYIICHHS,
dbopmynnoBaHHAX 00’€KTMBHOI Ta CyO €KTMBHOI CTOpIH, a TaKOX Ha
TEPMIHOJIOTIYHOMY PiBHI OMHCY IOHSTH, TOB’SI3aHUX 13 TMOHEBOJICHHIM JIIOJUHU.
VYnepiie Ha piBHI AUCEPTALIMHOTO aHATI3y apIyMEHTOBAHO, [0 3aKOHOJaBCTBA JINTBU
ta [loabmi MICTATH HOPMH, SIKI TIPSIMO IMIUIEMEHTYIOTh MOJIOKEHHS MIXHAPOIHOTO
TYMaHITapHOIO0 Ta MDKHApOJHOTO KPUMIHAJIBHOIO IIpaBa, 30KpeMa IOJIOKEHHS
Pumcekoro Cratyry MIDKHApOIHOTO KpUMIHAJIBHOTO cyay Ta JKeHEeBChbKUX
KOHBEHIIIH, 1110 HAJA€ [IUM CUCTEeMaM OLIbIIOI THYYKOCT1 y pearyBaHH1 Ha 3JI0YMHH
EKCILTyaTaI[lfHOTO XapaKTepy B YMOBaX 30pOMHOIO KOHQIIIKTY.

Ha migcraBi nmpoBeAeHOr0 MOPIBHSHHSA CPOPMYJIBOBAHO HHU3KY ABTOPCHKHUX
MPOTIO3HUIIIH 010 BAOCKOHAJIEHHS KPUMIHAIBHOTO 3aKOHO/IABCTBA Y KpaiHu. 30Kpema
BIIEpILIE  3alpONOHOBAHO  aBTOPCHKY MOJEIb  Y3TOJKEHHS  KPHUMIHAJIbHOTO
3aKOHO/JABCTBa YKpaiHM 3 TOJOXKEHHSMH MIKXHAPOJHOTO TYMaHITapHOTO IIpaBa,
aJlanToBaHy 10 YMOB TpUBaro4oro 30poitHoro koHdikTy. CyTh 111€1 MOMIENI MOJIsTae
y BIIPOBA/DKEHHI CHEIIaJbHOIO MAXOAY 10 KBamidikaiii aisHb, BUYMHEHHUX Ha
THUMYAaCOBO OKYMOBAaHUX TEPUTOPILAX abo0 3a ydyacTio ociO, 10 nepedyBaroTh y CTaHl
(bakTHaHOT HECBOOO 1M (IemOPTOBaHI, MPUMYCOBO MOO1TI30BaH1, 3aTPUMaHi [IUBIJIbHI).
3riIHO 3 3ampOINOHOBAaHUM IMIIXOJOM, Takl Jii MalOTh OLIHIOBATUCS KPI3b MPU3MY
CKJIaJlIB BOEHHUX 3JI0OYMHIB, BU3HaueHUX Yy crtarri 8 Pumcekoro Craryty, 3
ypaxyBaHHSAM KOHTEKCTyaJIbHOI 03HAKH 30pOTHOT0 KOH(DITIKTY, CIIeIIaIbHOTO CTaTyCy
NOTepNiaoi ocodbu, a Takoxk (HopM MpUMYCy, M0 HE OOOB’S3KOBO BUSBISIOTHCS Y
¢i13MuyHOMY BIUIUBI, aje TPYHTYIOTbCA Ha MPaBOBId abo couiajbHIN ypa3auBOCTI
AKEPTBH.

Y 11bOMy KOHTEKCTI TaKO0X PO3pOOJIEHO KOHIIEMIII TpPpaHCHAIIOHATBHOIO
CHIBpOOITHULTBA Y cepl MpOTHUIIi eKCIUTyaTalii JIOAUHU K MEXaHi3My peajizamii

3000B’s13aHb YKpaiHU y paMKaxX MI>KHapOAHOTO KpUMIHAJIBHOTO MpaBa. [IpornonyeTrbes
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YKJIaJIeHHSI IBOCTOPOHHIX MDKYPSAIOBHUX YTroJ 3 KpaiHamMu €BpOCOI03y MpO CHiIbHE
pO3CIiyBaHHS MDKHAPOAHMX 3J0YMHIB, y TOMY YHCIl THX, M0 MAalOTh
TPaHCKOPJOHHUN XapakTep. 3 LI€I0 METOI0 MependavyaeTbCsi aKTUBHE 3aTy4CHHS
pecypciB miaTdopmu EUrojust — eBporelicbKOro areHTCTBa 3 KOOPAMHAIIT I Mix
IpoKypaTypaMH Ta cyJlaMu JAepkaB-wieHiB €Bponeiicbkoro Coro3y, a Takox
IaTepnonny s mOKyMeHTyBaHHsA, (ikcaili Ta mepeciiayBaHHsS 3J0YMHIB
eKCIUTyaTaIlifHOTO XapaKTepy, BUNHEHUX Y MDKHAPOJAHOMY MPOCTOPI.

3aBasiku MO€THAHHIO 1ICTOPUYHOTO, NOPIBHSUTBHO-TIPABOBOTO,
KPUMIHOJIOTIYHOTO Ta MI>KHAPOJIHO-TIPABOBOTO MiIXO/1B CTBOPEHO LIUIICHY CUCTEMY,
AKa JI03BOJISIE IEPEOCMUCIUTH POJIb KPUMIHAJIBHOTO TTpaBa B KOHTEKCT1 €KCIUTyaTallii
JIOJMHU, 1[0 3a0e3leyye HOBHM pIBEHb HAYKOBOi IHTErpaiii yKpaiHChKOTO
IIPaBO3HABCTBA B MIKHAPOJHY JTOKTPUHY 3aXUCTY OCOOMCTOCTI.

[Mnsxom  iHTerpamii  1CTOPUKO-TIPABOBOTO,  IMOPIBHSILHO-TIPABOBOIO,
KPUMIHOJIOTITYHOTO Ta MIKHApPOJHO-IPABOBOTO MIAXOIIB Y MEXKax AUCEPTALIIHOrO
JOCTIIKeHH C(OPMOBAHO TEOPETHKO-TIPABOBY KOHCTPYKIIIO, SIKa JO3BOJISIE
KOMILJIEKCHO TEPEOCMUCIUTA (PYHKIIIOHAIBHY POJb KPUMIHAJIBHOTO TIpaBa B
KOHTEKCT1 30pOMHOro KOH(IIKTY, CHCTEMHO1 €KCIUTyaTallli JIAUHY Ta TpaHchopMallii
(¢hopM MOHEBOJICHHS B YMOBaX Cy4acHO1 riOpuIHO1 BiiHM. 3M1HICHEHUI aHalli3 HE JTUIIe
BiIOOpa)kae Cy4acHUN CTaH KPUMIHAJBHO-TIPABOBOI HAyKH, aje W BUBOIUTH
yKpaiHChbKE MPaBO3HABCTBO Ha PiBEHb KOHCTPYKTUBHOTO HAYKOBOTO BKJIIOYECHHS B
MDKHAPOJIHY TOKTPUHY 3aXHUCTY IMpaB, CBOOO/I 1 T1IIHOCTI OCOOMCTOCTI.

JucepTailisi CTaHOBUTbH LITICHY aBTOPCHhKY KOHIEMI[1}0 KPUMIHAJIBHO-TTPaBOBOI
NPOTUIT eKCIUTyaTallli JIIOQUHA B yMOBaxX 30pOMHOrO KOH(QIIIKTY, sSIKa € HOBOIO JJIS
YKpaTHCHKOI IOPUINYHOI HAYKU Ta HE Ma€ MPSAMUX aHAJIOTIB y MOMEPEAHIX HAYKOBUX
HaMpAaIlOBAHHAX. Y MeXaxX I[i€i KOHUEMIIi 3arpornoHOBAaHO OpUTiHAJIbHI MPaBOBI
MIXO/IM, TOHATIMHI AeQiHIil, METOJAOJOTIYHI MPUHIUIKA Ta CTPYKTYPHI PIIICHHS,
CIpsIMOBaHI Ha TIOJOJIAHHS HOpPMarWBHOI (parMeHTarii y cdepi peryinoBaHHS
MIPaBOIOPYILICHb, TTOB’I3aHUX 3 €KCIUTyaTalll€r0 JIFOIWHU. 3apOIIOHOBAHI TTOJIOKEHHS
HE JIMIIE pO3MIMPIOIOTh 3MICTOBHE TOJ€ HAyKOBOTO PO3YMIHHS (PEHOMEHY

eKCIUTyaTamii, ajge ¥ QopMyIOTh KOHIIENTyallbHYy Ta HOPMaruBHY 0a3zy nms
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pedopMyBaHHS KPUMIHAILHOTO 3aKOHOJABCTBA, MOJIEpHI3amii KBasidikariiHaux
MIXO/IB, PO3POOKH CIEIiali30BaHUX METOIWK PO3CIIiTyBaHHS, BIPOBAIKCHHS
HOBITHIX aJIFOPUTMIB CJI171901, MPOKYPOPCHKOI Ta CYIOBOI IISUTBHOCTI.

KpiMm TOro, pesynbraru [OCHI[DKCHHS CIOPSMOBAHI Ha  ITiIBUILIEHHS
BI/IMOBITHOCTI ~ HAI[IOHAJBHOTO KPUMIHAJIBHOTO TIpaBa MDKHAPOJAHO-TIPABOBUM
CTaHJapTaM, 30KpeMa TMpakTuill EBpONEWCchbKOro Ccyay 3 TMpaB JIIOAUHU Ta
IOPUCIIPYICHITI MixHapogHOTO KPUMIHAJIBHOTO Cymy. IMmutemenTartis
3alPONIOHOBAHUX TOJIOKEHb MA€ 3HU3UTU PU3UKHU BU3HAHHS MOPYIIEHb MI)XKHAPOIHUX
3000B’s13aHb YKpaiHU, 3MIITHUTH IPABOBY MO3ULIIIO IEp>KaBU HA MIKHAPOAHIN apeH1 Ta
CIPHSTH yTBEPKEHHIO PUHIIMIIIB BEPXOBEHCTBA MpaBa y chepl 3aXUCTy 0COOUCTOCTI
B yMOBax 30pOMHOI arpecii Ta oKymariiii.

Knwuoei cnoea. xpuMiHaIbHE MpPaBO; MIKHAPOJHE T'yMaHITapHE NIPaBo;
eKCIUTyaTallis JIOAUHU, 30pOoitHII KOH(IIIKT; BOEHHI 3JI0YMHU; CEKCyalbHE paOCTBO;
IpUMycOBa Mpals; AuTA4a eKCIUTyaTalls; TOpriBis  JOAbMH;  TpadiKiHT;
KiOepeKcILTyaTanis.

SUMMARY

Bukhtoiarova V.V. lllegal Exploitation of a Person: Issues of Qualification
and Comparative Analysis. — Qualification scientific work as a manuscript.
Dissertation for the degree of Doctor of Philosophy in the field of knowledge 08 "Law"
under specialty 081 "Law". Kherson State University, lvano-Frankivsk, 2025.

This dissertation presents a comprehensive historical and legal review of the
formation of criminal law prohibitions against human exploitation within the European
legal space and identifies their direct influence on the development of the criminal
legislation of Ukraine. It is substantiated that the provisions of the current Criminal
Code of Ukraine are derived not only from established international human rights
standards but also from the profound humanitarian foundations of the continental legal
tradition, which institutionalized in post-war Europe in response to the mass crimes of

totalitarian regimes, systemic enslavement of people, forced labor, and genocide.
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It is demonstrated that the modern criminal legislation of Ukraine does not
adequately cover the newest forms of human exploitation arising during international
armed conflicts, in situations of legal vacuum in temporarily occupied territories, as
well as in connection with large-scale deportations and systemic isolation of civilians.
It is established that the current criminal law constructions predominantly replicate
universal models, without taking into account the specifics of hybrid violence,
structural vulnerability of victims, and new methods of infringing human dignity in the
context of contemporary armed conflicts.

Within the framework of this dissertation, a model for distinguishing between
"lawful™ and "unlawful™ exploitation in criminal law discourse is proposed for the first
time. New interpretations of the concepts of "conscious consent,” "informed consent,"
and "voluntary consent" are formulated, considering the standards of the European
Court of Human Rights, instruments of international humanitarian law, and
recommendations of specialized UN mechanisms. It is proven that formal consent to
actions with characteristics of exploitation cannot be considered legally relevant in
cases of systemic pressure, socio-economic vulnerability, or control by parties involved
in armed conflict.

For the first time in Ukrainian legal science, the notion of "cyber exploitation
of human beings" is introduced as a distinct form of criminal offense carried out
through information and communication technologies, including artificial intelligence,
aimed at subjugating an individual, establishing control over them, humiliating their
dignity, or coercing into behavior beneficial to the perpetrator. It is argued that in the
era of digitalization and algorithmic governance, classical norms of criminal law are
insufficient for addressing these emerging threats.

An analysis of the current Criminal Code of Ukraine reveals the absence of a
normative framework capable of effectively countering cyber exploitation. Existing
articles, such as Article 149 ("Human trafficking™) and Article 154 ("Compulsion to
sexual intercourse"), only partially address physical or psychosocial manifestations of
exploitation and do not consider the specifics of digital environments mediated by

technological platforms. Therefore, the dissertation proposes the identification of cyber
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exploitation as an independent criminal offense requiring criminalization within the
Special Part of the Criminal Code of Ukraine.

For the first time, a comprehensive typology of cyber exploitation has been
developed based on several substantive criteria: 1) purpose of influence (economic
gain, control, reputational destruction, coercion into certain behavior); 2) nature of
control (continuous surveillance, interference with digital identity, resource blockage);
and 3) digital environment (social networks, messaging platforms, deepfake
generators, artificial intelligence, cloud storage, etc.). This classification enables both
the structuring of the phenomenon and the conceptual foundation for defining
qualifying elements of the offense.

Special attention is given to the differentiation of cyber exploitation from
related criminal offenses, such as violations of privacy, intrusion into electronic
personal information, and unlawful influence on digital behavior. It is proposed to
define the object of cyber exploitation as the digital autonomy of the individual,
coupled with influence on their will under conditions of structural inequality or digital
vulnerability.

The author's legal model envisages the introduction of a separate article in the
Criminal Code of Ukraine titled "Cyber Exploitation of Human Beings," criminalizing
actions aimed at exploiting individuals in the digital space through blackmail,
manipulation, dissemination of compromising information, invasion of digital privacy,
or the creation of psychological dependence for the perpetrator’s gain.

Furthermore, within the dissertation, an expanded definition of the use of
individuals during armed conflicts as a form of exploitation is proposed. It covers not
only direct involvement in combat but also administrative, informational, and auxiliary
activities serving military operations, even in the absence of overt coercion.

It is argued that the current wording of Article 438 of the Criminal Code of
Ukraine ("Violation of the Laws and Customs of War") fails to comprehensively
address behaviors inconsistent with international humanitarian law, including
exploitative mobilization of civilians for military support, propaganda activities, and

the operation of pseudo-military structures under occupation.



12

Regarding the protection of children's rights during wartime, a new criminal
offense is proposed for the recruitment, mobilization, or use of children under fifteen
years of age in armed forces or for participation in hostilities. This proposal reflects the
need to adapt Ukrainian legislation to the standards set by the Rome Statute of the
International Criminal Court, the Geneva Conventions, and UN conventions protecting
children’s rights in armed conflict.

Within this approach, a contextual model for distinguishing between general
criminal offenses and war crimes is formulated, considering factors such as the
existence of an armed conflict, the status of territories, structural inequality, legal
vacuums, and forms of coercion beyond mere physical violence.

The proposed framework not only fills gaps in Ukrainian criminal legislation
but also aligns it with international standards for the protection of human rights during
armed conflict. It is intended to serve as the basis for creating a separate article in the
Criminal Code and a conceptual framework for qualifying hidden forms of coercion
inconsistent with humanitarian principles.

In the final part of the dissertation, a comprehensive comparative analysis of
the criminal legislation of Ukraine, Lithuania, and Poland regarding combating human
exploitation is conducted for the first time. The study identifies differences in the
structure of criminal offenses, the object and subject matter of offenses, and the
terminological articulation of exploitation-related concepts.

Based on this comparative study, a model for aligning Ukraine's criminal law
with international humanitarian law standards is proposed. The model emphasizes the
evaluation of offenses committed on temporarily occupied territories or involving
persons in situations of factual captivity through the lens of war crimes as defined by
Article 8 of the Rome Statute.

The dissertation also develops a concept of transnational cooperation for
combating human exploitation through bilateral agreements and leveraging Eurojust
and Interpol mechanisms to address crimes of a transboundary nature.

Through the integration of historical, comparative, criminological, and

international legal approaches, the dissertation forms a theoretical and legal framework
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that redefines the functional role of criminal law in the context of human exploitation
during hybrid warfare. This contributes to the advancement of Ukrainian legal science
towards deeper integration into the international doctrine of human rights protection.

The dissertation presents an original conceptual model of criminal law response
to human exploitation during armed conflict, offering doctrinal innovations,
terminological definitions, methodological principles, and structural solutions aimed at
overcoming regulatory fragmentation and modernizing the criminal law system.

The proposed framework also aims to enhance Ukraine’s compliance with
international legal standards, including the jurisprudence of the European Court of
Human Rights and the International Criminal Court, thereby strengthening the state's
position on the international stage and reinforcing the rule of law in the protection of
human dignity during war and occupation.

Keywords: criminal law; international humanitarian law; human exploitation;
armed conflict; war crimes; sexual slavery; forced labor; domestic violence; child

exploitation; human trafficking; cyber exploitation.



